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OCCURRENCE  CONTRACTOR'S 

POLLUTION LEGAL 

LIABILITY POLICY
INSUREDS NAME XXXXXXX
XL Insurance Company Limited


XL INSURANCE COMPANY LIMITED
OCCURRENCE CONTRACTOR'S POLLUTION LEGAL LIABILITY POLICY

Please Read Carefully

In consideration of the payment of the premium set out in the Schedule and in reliance upon the statements contained within the Application (and in any supplemental materials and information submitted thereto) made a part hereof which the INSURED warrants to the best of their knowledge belief are true and complete and which it is hereby agreed are the basis of the Policy and subject to all the terms and conditions of this Policy XL Insurance Company Limited (hereinafter referred to as the Company) agrees with the NAMED INSURED as follows:

I. INSURING AGREEMENT
To pay on behalf of the INSURED all LOSS in excess of the Retention amount stated in Item 4. of the Schedule  which the INSURED becomes legally liable to pay as a result of an OCCURRENCE happening the POLICY PERIOD which arises out of COVERED OPERATIONS.  In the event the OCCURRENCE continues through more than one policy placed with the Company, only one policy will respond.  The policy that will respond to any resulting LOSS is the policy in which the POLLUTION CONDITION commenced.

The Company has the right and duty to defend the INSURED against any CLAIM for LOSS to which this Policy applies.  However, the Company has no duty to defend the INSURED against any CLAIM for BODILY INJURY or PROPERTY DAMAGE or CLEANUP COSTS to which this Policy does not apply.  The Company’s right and duty to defend any CLAIM ends when the Company has paid the applicable Limits of Liability in the payment of judgements and settlements in connection with LOSS under the Policy.

II. DEFINITIONS
A. BODILY INJURY means bodily injury, sickness, disease, psychiatric damage or shock sustained by any person, including death resulting therefrom, caused by POLLUTION CONDITIONS arising out of the performance by the INSURED of operations designated in Item 5 of the Schedule.

B.
CLAIM means the assertion of a legal right alleging liability or responsibility on the part of the INSURED arising out of POLLUTION CONDITIONS and shall include but not necessarily be limited to legal or other proceedings against the INSURED.
C.
CLAIMS EXPENSE means legal costs, charges and expenses incurred in the investigation adjustment or defence of CLAIM (s).

D. CLEANUP COSTS means costs, charges and expenses incurred in the investigation, removal or neutralisation of POLLUTION CONDITIONS, provided that such costs, charges and expenses are caused by POLLUTION CONDITIONS arising out of the performance or lack thereof by or on behalf of the INSURED of COVERED OPERATIONS stated in Item 5. of the Schedule.

E. COVERED OPERATIONS means those services described in Item 5 of the Schedule.

F. EU means the European Union, including its institutions, servants, agencies, representative bodies or persons.

G. INSURED means the NAMED INSURED and any director, officer, partner (where the NAMED INSURED is a partnership) or employee thereof while acting within the scope of his/her duties as such.

H.
LOSS means:

1. monetary awards or settlements of compensatory damages arising from:

a.
BODILY INJURY or

b. PROPERTY DAMAGE, and

c. CLAIMS EXPENSE.


2.     CLEANUP COSTS


I. NAMED INSURED means the person or entity designated as such in Item 1 of the Schedule.

J. OCCURRENCE means a POLLUTION CONDITION, including continuous or repeated exposure to the same POLLUTION CONDITION.

K. POLICY PERIOD means the period set forth in Item 2 of the Schedule, or any shorter period arising as a result of cancellation.

L. POLLUTION CONDITIONS means the discharge, dispersal, release or escape of smoke,  soot, vapours, fumes, acids, alkalis, toxic chemicals, liquids or gases, waste materials including medical infectious and pathological wastes  or other irritants,  contaminants or pollutants into or upon land or structures thereupon,  the atmosphere or any watercourse or body of water including groundwater  which results in BODILY INJURY or PROPERTY DAMAGE.
M. PROFESSIONAL SERVICES means any services lawfully carried on by the INSURED which are not Covered Operations.
N. PROPERTY DAMAGE means:


1.
physical injury to or destruction of tangible property including the resulting loss of use
                          thereof,

2.
loss of use of tangible property that has not been physically injured or destroyed;


provided that such physical injury or destruction, and/or loss of use are caused by POLLUTION CONDITIONS arising out of the performance by the  INSURED of operations designated in Item 5 of the Schedule.

O.
VEHICLE means a land or motor vehicle, trailer or semi‑ trailer designated for travel on public roads, including any machinery or apparatus attached thereto.

III. TERRITORY
This policy only applies to claims or suits arising from POLLUTION CONDITIONS in Great Britain, Northern Ireland, the Channel Islands or the Isle of Man and in respect of which the CLAIM is brought against the INSURED in a court of law in Great Britain, Northern Ireland, the Channel Islands or the Isle of Man.

IV. EXCLUSIONS
This policy does not apply to LOSS:

1.
arising from POLLUTION CONDITIONS existing prior to the inception of this policy, if any employee of the NAMED INSURED responsible for environmental affairs, control or compliance, or any officer, director or partner the NAMED INSURED knew or could have reasonably foreseen that such POLLUTION CONDITIONS could have been expected to give rise to a CLAIM;

2.
arising from injury to any employee, director, officer or partner (where the NAMED INSURED is a partnership) of the INSURED if such injury occurs during and in the course of his or her employment, office, occupation or business with the INSURED, or during the performance of duties related to the COVERED OPERATIONS;

3.
arising as a result of liability of others assumed by the INSURED under any contract or agreement which would not have attached in the absence of such contract or agreement other than operations set out in Item 5 of the Schedule;

4.
arising out of the ownership, maintenance, use, operation, loading or unloading of any motor vehicle as defined by section 185 of the Road Traffic Act 1988 or any, aircraft, hovercraft, watercraft or rolling stock;

5.
directly or indirectly caused by or contributed to by or arising from:

1.
ionising radiation’s or contamination by radioactivity from any nuclear fuel or from any nuclear waste from the combustion of nuclear fuel,

2.
the radioactive, toxic, explosive or other hazardous properties of any explosive nuclear assembly or nuclear component thereof,

3.
the actual, alleged or threatened exposure of person(s) or property to any radioactive matter except where specifically endorsed onto the policy.

6.
arising out of goods or products manufactured, sold, handled, distributed, altered or repaired by the INSURED or by others trading under its name including any container thereof, or any reliance upon a representation of warranty made at any time with respect thereto, but only if the BODILY INJURY or PROPERTY DAMAGE occurs away from premises owned, operated or leased to the INSURED or after physical possession of such has been relinquished to others;

7.
due to PROPERTY DAMAGE to goods or products manufactured, sold, handled or distributed by the INSURED arising out of such goods or products or any part thereof;

8.
arising from POLLUTION CONDITIONS based upon or attributable to the INSURED's intentional, wilful or deliberate non‑compliance with any EU directive or Council decision, or any UK or EU regulation, order or other statute, bye‑law, statutory instrument or any notice, order or instruction of any Ministry or other Governmental or Statutory Body or Agency, Local Authority or any like organisation;

9.
arising from any consequence, whether direct or indirect, of war, invasion, act of foreign enemy, hostilities (whether war be declared or not), civil war, rebellion, revolution, insurrection or military or usurped power; 

10.
arising from fault,  error or omission in any advice, design plan or specification or breach of professional duty committed by any professional consultant named as the Insured provided that in the event of CLAIMS being brought by or against other Insured parties arising from such fault,  error or omission by such Professional Consultant named as the Insured the policy will respond subject to rights of subrogation being retained against such Professional Consultants .  

11.
arising from any waste or materials parts or equipment of any description to be transported via VEHICLE, aircraft, watercraft, or rolling stock beyond the boundaries of the job sites where COVERED OPERATIONS set out in Item 5 of the Schedule are being performed;

12.
arising out of or based upon exposure to asbestos in buildings or other structures which could have reference to structures. In addition, there will be no coverage for LOSS resulting from the removal, cleanup, encapsulation, or disposal of asbestos products, fibres or asbestos dust in buildings or other structures.

13.
arising from terrorism


For the purpose of this exclusion, terrorism means

1.
an act of force or violence; or

2.
an act otherwise dangerous to any person, property, animals or the environment, including but not limited to the use of or the discharge, dispersal, release, seepage, migration or escape of any solid, liquid, gaseous or thermal pollutant, irritant or contaminant, including but not limited to smoke, vapours, odours, soot, fumes, acids, alkalis, toxic chemicals, hazardous materials, waste materials, including medical, infectious and pathological waste and low level radioactive waste into or upon land or structures thereupon, the atmosphere, or any watercourse or body of water or groundwater; or 

3.
an act which disrupts or interferes with any of the following public or private systems: communication, electronic, information, mechanical, delivery or transportation;

where the stated or implied purpose or effect of any such act or threat is to cause chaos; to intimidate, coerce or disrupt a government, the military or civilian population or any portion thereof, or any segment of business, industry or the economy; to further political, ideological, religious, social or economic objectives; or to express (or express opposition to) a philosophy or ideology;

14.
arising out of any CLAIM based upon or arising out of:

(1)
property owned, leased or rented by or to the INSURED; or

(2)
property the INSURED has, in whole or in part, sold, leased away, abandoned or operational control has been relinquished forcibly or voluntarily or in any other way whatsoever;

15.
based upon or arising out of any dishonest, fraudulent, malicious or knowingly wrongful act, error or omission committed by or at the direction of the INSURED;

V. LIMIT OF LIABILITY AND RETENTION
A.
This Policy is to pay for LOSS in excess of the Retention amount stated in Item 4. of the Schedule.  The Retention amount is to be borne by the INSURED and is not to be insured.  To the extent a LOSS first occurs during the POLICY PERIOD, all LOSS arising out of the same or related POLLUTION CONDITIONS shall be considered a single LOSS, and the “each occurrence” Limit of Liability stated in Item 3. of the Schedule shall apply.

B.
Subject to the foregoing, the Company's total liability for all LOSS from CLAIMS first made against the INSURED and reported to the Company shall not exceed the “total for all occurrences” Limit of Liability stated in Item 3. of the Schedule.

C.
The Company’s right and duty to defend any CLAIM ends when the applicable limits of the Company’s liability have been exhausted by payment of LOSS, including CLAIMS EXPENSE.

VI. CLAIM PROVISIONS
1.
In the event of a CLAIM written or oral notice containing particulars sufficient to identify the INSURED and also reasonably obtainable information with respect to the time, place and circumstances thereof, and the names and addresses of the injured and of available witnesses, shall be given by or for the INSURED as soon as reasonably practicable to the Company or any of its authorised agents. In the event of oral notice, the INSURED agrees to furnish a written report as soon as reasonably practicable and in any event within 10 days of providing such oral notice.

2.
If any CLAIM is made against the INSURED, the INSURED shall immediately forward to the Company every demand, notice, summons, order or other process received by the INSURED or the INSURED's representative.

3.
No costs, charges or expenses shall be incurred without the Company's consent which shall not be unreasonably withheld. The INSURED shall not admit liability or settle any CLAIM without the Company's consent. If the Company recommends a settlement of a CLAIM:

a.
for an amount within the retention and the INSURED refuses such settlement, the Company shall not be liable for any LOSS in excess of the retention;

b.
for a total amount in excess of the balance of the retention and the INSURED refuses such settlement, the Company's liability for LOSS shall be limited to that portion of the recommended settlement and the costs, charges and expenses as of the INSURED's refusal which exceed the retention and fall within the Limit of Liability.

4.
The Company shall have the right but not the duty to assume the adjustment of any claim or the defence of any suit. In case of the exercise of this right, the INSURED, on demand by the Company, shall promptly reimburse the Company for any element of LOSS falling within the INSURED's retention’s. The INSURED shall assist and cooperate with the Company and shall at all times provide full and immediate access to its premises, including the location(s) specified in Item 5 of the Schedule, and shall permit the Company to take such action as the Company or its agents consider necessary. Notwithstanding cancellation of this policy, the INSURED agrees that this obligation shall continue.

5. If any CLAIM under this policy is fraudulent in any respect or if fraudulent means are used by the INSURED or by anyone acting on its behalf to obtain any benefit under this policy or if any LOSS is caused by the wilful act or with the connivance of the INSURED all benefit under this policy shall be forfeited.


6. This policy does not apply to any CLAIM(S) and/or OCCURRENCE(S) which have been first reported under another General Contractor’s Pollution Legal Liability policy provided by the Company.
VII. CONDITIONS
1.
EXAMINATION, AUDIT AND INSPECTION ‑ The Company shall be permitted but not obligated to inspect, sample and monitor on a continuing basis the INSURED's property or operations, at any time. Neither the Company's right to make inspections, sample and monitor nor the actual undertaking thereof nor any report thereon shall constitute an admission, on behalf of the INSURED or others, to determine or warrant that such property or operations are safe, healthful or conform to acceptable engineering practice or are in compliance with any law, rule or regulation.

2.
CANCELLATION ‑ This policy may be cancelled by the NAMED INSURED by surrender thereof to the Company or any of its authorised agents or by posting to the Company written notice stating when thereafter the cancellation shall be effective. This policy may be cancelled by the Company by posting to the NAMED INSURED at the address shown in this policy, written notice stating when not less than 30 days (10 days for non‑payment of premium) thereafter such cancellation shall be effective. The posting of notice as aforesaid shall be sufficient proof of notice. The time of surrender or the effective date and hour of cancellation stated in the notice shall become the end of the POLICY PERIOD. Delivery of such written notice either by the NAMED INSURED or by the Company shall be equivalent to posting.

If the NAMED INSURED cancels, earned premium shall be computed in accordance with the customary short rate table and procedure. If the Company cancels, earned premium shall be computed pro rata. Premium adjustment may be made either at the time cancellation is effected or as soon as practicable after cancellation becomes effective, but payment or tender of unearned premium is not a condition of cancellation.

3.
SCHEDULE AND APPLICATION ‑ By acceptance of this policy, the INSURED agrees that the statements in the Schedule and Application are the INSURED's agreements and representations, that this policy is issued in reliance upon the truth of such representations and that this policy embodies all agreements existing between the INSURED and the Company or any of its agents relating to this insurance.

4.
ACTION AGAINST COMPANY ‑ No action shall lie against the Company unless, as a condition precedent thereto, there shall have been full compliance with all of the terms of this policy, nor until the amount of the INSURED's obligation to pay shall have been finally determined either by judgement against the INSURED after actual trial or by written agreement of the INSURED, the claimant and the Company.

No person or organisation shall have any right under this policy to join the Company as a party to any action against the INSURED to determine the INSURED's liability, nor shall the Company be joined as a party by the INSURED or its legal representative. Bankruptcy or insolvency of the INSURED or of the INSURED's estate shall not relieve the Company of any of its obligations hereunder.

5.
ASSIGNMENT ‑ This policy shall be void if assigned or transferred without written consent of the Company.

6.
SUBROGATION ‑ In the event of any payment under this policy, the Company shall be subrogated to all the INSURED's rights of recovery therefor against any person or organisation and the INSURED shall execute and deliver instruments and papers and do whatever else is necessary to secure such rights. The INSURED shall do nothing after loss to prejudice such rights.

7.
CHANGES ‑ Notice to any agent or knowledge possessed by any agent or by any other person acting on behalf of the Company shall not effect a waiver or a change in any part of this policy or stop the Company from asserting any right under the terms of this policy; nor shall the terms of this policy be waived or changed, except by endorsement issued to form a part of this policy.

8.
SOLE AGENT ‑ The NAMED INSURED shall act on behalf of all INSUREDS for the payment or return of premium, receipt and acceptance of any endorsement issued to form a part of this policy, giving and receiving notice of cancellation or non‑renewal.

9.
CHOICE OF LAW ‑ This policy is governed by and shall be construed in accordance with the laws of England and the parties agree to submit to the exclusive jurisdiction of the English courts unless the parties agree to submit to arbitration or some other form of dispute resolution. In the event the INSURED and the Company agree to resolve their dispute by arbitration any such arbitration shall be in accordance with the commercial arbitration rules of the Chartered Institute of Arbitrators and shall take place in London.

10.
OTHER INSURANCE ‑ Where other valid and collectable insurance is available to the INSURED for LOSSES covered under the terms and conditions of the policy the Company's obligation to the INSURED is as follows:

a.
This insurance shall apply as excess insurance over any other valid and collectable insurance be it primary or excess.

b.
Where this insurance is excess over other valid and collectable insurance, the Company will pay only its share of the amount of LOSS, if any, that exceeds the total amount that all such other insurance will pay for the LOSS in the absence of this insurance.

11.
VOIDABLE ‑ This policy shall be voidable in the event of any misrepresentation, misdescription or non‑disclosure in any material particular.

12.
WARRANTIES ‑ Every warranty to which this policy is or may be made subject shall from the time the warranty attaches apply and continue to be in force during the whole currency of this policy and non‑compliance under any such warranty shall be a bar to any liability of the Company under this policy.

13.
SET OFF ‑ The INSURED may not set‑off any sum due from or payable by the Company against any sum due from or payable by the INSURED to the Company.

14. HEADINGS - The headings of this Policy and any endorsements are for reference only and form no part of the Policy terms and conditions or the endorsements.

15. SEVERABILITY - Except with respect to the Limits of Liability and the rights or duties specifically assigned to the first NAMED INSURED stated in Item 1. of the Schedule, this insurance applies:

1. As if each INSURED were the only INSURED; and

2. 
Separately to each INSURED against whom CLAIM is made or suit is brought.

3. Any fraud,  misrepresentation,  non-disclosure or breach of condition by any INSURED under this policy shall not prejudice or in any way affect the rights,  remedies and indemnity available to all other Insured under this policy

4. The acts or omissions of any Insured under this policy shall not be imputed to any other INSURED under this policy and will not prejudice such other insured right to any indemnity under this policy.

16. SUB CONTRACTORS – In respect of hereafter referred to as SUB CONTRACTORS the policy will pay on behalf of the INSURED all LOSSES as set out in the Insuring Agreement subject to rights of subrogation being retained against the SUB CONTRACTOR.  Except that this paragraph shall only apply in situations where the SUB-CONTRACTORS have been required to purchase and maintain similar insurance to that provided under this policy.

IN WITNESS WHEREOF the Company has caused this Policy to be signed by a duly authorised agent of the Company.






Signed for and on behalf of the Company:






XL INSURANCE COMPANY LIMITED
XLICL.OccCPL.Jan2008


XL Insurance Company Limited, XL House, 70 Gracechurch Street, London, EC3V 0XL, United Kingdom

Registered Office: as above

Registered Number: 01884214 England

XL Insurance, a member of the XL Capital Group
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